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DECISION AND ORDER - AWARDING BENEFITS

Thisisaclam for benefits under the Longshore and Harbor Workers CompensationAct (herein
the Act), 33 U.S.C. § 901, et seq., brought by Pdadin Deering (Claimant) againgt Ingdls Shipbuilding, Inc.
(Employer), a Sdlf-Insured Corporation.



Theissuesraised by the parties could not be resolved adminigtratively and the matter wasreferred
to the Office of Adminidrative Law Judges for hearing. A forma hearing washeld in Gulfport, Missssppi,
on September 21, 2001. All parties were afforded a full opportunity to adduce testimony, offer
documentary evidence and submit post-hearing briefs!

Based upon the stipulations of the parties, the evidence introduced, and the arguments presented,
| find asfollows:

|. STIPULATIONS

During the course of the hearing the parties dipulated and | find as related to Case Nos.
2001-LHC-1393 and 2002-LHC-1394 (JE-1):

1. durisdiction of this clam exists under the LHWCA, 33 U.S.C. 8901 et seq.
2. Date of aleged injuries/accidents. December 17, 1996, and January 6, 1999.
3. Employer/Employee rlaionship existed at the time of the accidents Yes,

4. Employer wastimely advised of the injuries on December 18, 1996, and January 7, 1999,
repectively.

5. The Notices of Controversion (LS-207) were timely filed on September 24, 1997, and
January 26, 1999, respectively.

6, Date of Informa Conference: March 29, 2000.
7. Average weekly wage at the time of the injury: Disputed.

8. Nature and extent of disability: Disputed

1 Referencesto the transcri pt and exhibits are as follows: Transcript - TR. ___; Claimant’s Exhibits- CX.__,
p.__; Employer’s Exhibits- EX. ___, p.___; Joint Exhibits- JE. .
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9. Benefits paid:
a) for December 17, 1996 injury:
Temporary total: 9/16/97-9/16/97 at $388.83 per week.
10/13/97-1/4/98 at $388.83 per week
2/18/98-2/25/98 at $388.83 per week

b) for January 6, 1999 injury:
Temporary total: 1/7/99-3/7/99 at $421.89 per week
9/22/99-12/28/99 at 421.89 per week
Temporary partial disability: 12/29/99-2/3/00 at 277.88 per week
2/11/00-2/11/00 at $277.88 per week
2/15/00-8/12/01 at $277.88 per week

10. Permanent disability: Disputed. Percentage: Disputed.

11. Dates of maximum medica improvement: March 17, 1998 and February 14, 2000,
repectively.

1. ISSUES
1. Whether the claim for the December 17, 1996 injury is barred by the statute of limitations.
2. Nature and extent of the January 6, 1999 injury.
3. Average weekly wage for both injuries.
4. 8(f) goecid fund rdief.

5. Attorney fees, pendties and interest.
1. STATEMENT OF THE CASE

Summary

Clamant injured his back on December 17, 1996, and again on January 6, 1999. After thefirst
injury, Employer provided suitable dternative employment at itsfadlity. Claimant’ scondition haswaxed and
waned ever snce the fird accident and he has been on and off work intermittently, per his doctor’s
indruction. After the second injury, however, the parties dispute the nature and extent of Claimant’ sinjuries,
whether or not Employer provided suitable aternative employment and whether externd suitable dternative



employment exists. The parties dso dispute Claimant’s average weekly wage for the 52 week periods
preceding each injury. Employer asserts thet the statute of limitations has run on the claim for additiona
compensation for the firgt injury.

Claimant’s Testimony

Clamant isa 42 year old man from Gautier, Missssppi. (TR.14). Hisformd educationindudesa
high school diploma, aweding certificate and completing an introductory course to computers at Gulfcoast
College. (TR.18,76). Hehasworked asawelder throughout hiscareer except for onelaborer job. (TR.16).

Clamant began working for Employer as athird classwelder in duly, 1980, and worked hisway up
to afirg class welder specidid. (TR.16). The welder specidist postion involved medium to heavy work
and extengve bending and pulling. (TR.17-18). Clamant had to hold certain positions for long periods of
time. These postions included bending below the knee and twigting. (TR.18). He dso carried aweding
line or box that could weigh up to 50 pounds. (TR.17).

Clamant worked full time five days per week at both positions before the firs and second accidents.
(TR.18-19). Inthe52 week period prior to the December 17, 1996 accident, Claimant earned $27,593.60
for 1,732.4 hoursof regular work and 160 vacationhours. (CX.9, p.2). Herecelved 48 hoursworth of pay
as aholiday bonus at New Y ear’ s before both accidents. (TR.19). During the 52 weeks prior to January
6, 19992, Claimant earned $32,346.20 for 1,680.2 regular work hours, 160 vacation hours, 199 hours of
time and ahaf pay and 102.5 hours of double time pay. (CX.9, p.53). Heworked on 246 daysduring this
period. (CX.9, pp.52-134).

Clamant’ sfirg injury occurred on December 17, 1996, when he felt something pop in his back as
he came out of abad welding pogtion. Dr. Warfidd of Employer’s medica facility saw Claimant the next
day and diagnosed Ieft hip grain. (TR.20, CX.8, p.3). However, Claimant had injured his lower back. He
had a disc herniation with subsequent occasional pain down his left leg. (TR.26). Clamant worked
intermittently on alight duty basis until he had to miss work on a sustained basis around September, 1997.
(TR.22).

On September 15, 1997, Clamant was interviewed by Sandy Shoemake, an employee of F.A.
Richard & Associates, which represents Employer® (CX.24, p.1). Inthat interview, Claimant described
his fird accident and his trestment with Dr. Warfied. (CX.24, pp.3,5-6). Clamant was experiencing
problems with his|eft hip at that time. (CX.24, p.5).

2The record shows wages from January 11, 1998, to January 3, 1999. (CX.9, p.53).

3EmpI oyer issdlf insured. However, it managed Claimant’s case through F.A. Richards & Associates, Inc., which
appears as Employer’ s agent for “insurance carrier” purposes on line 34 of form LS-202. (CX.23, p.1).
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By September 18, 1997, Dr. Warfield opined that he could do no more for Claimant and
recommended that he see an orthopedist. (CX.8, p.4). Clamant chose Dr. Terrell as his orthopedist. Dr.
Terrd| has provided regular trestment since September, 1997. (TR.21). Sincetreeting Claimant, Dr. Terrell
has returned him to rediricted duty severa times. (TR.22). Employer could not aways provide jobsfitting
theregrictions. (TR.23). Generdly, the light duty jobs consisted of working in aweding booth. Claimant
would weld smdler objects on atable while in an upright position. (TR.24-25). Thiswork involved some
leaning over but no bending, knedling, or twigting. (TR.25-26).

Clamant injured hisback asecond time on January 6, 1999, when he reached down to lift acopper
nickd lid that he was working on. He did not redize the weight of the lid and felt apop in his back as he
tried to lift it. (TR.28). Clamant went to Employer’s medica facility for thisinjury and wastold to see Dr.
Terdl. Clamant wasrestricted from working, given pain medication and sent to physical therapy. (TR.29).

Two MRI’s showed a bulging disc and herniation. (TR.30). Claimant testified that he goes to
physica therapy and performs exercises at home two to three times per week. (TR.31). He has reduced
his walking exercises due to increased pain and hisleg giving out. (TR.32).

Claimant returned to restricted duty on March 7, 1999. (CX.11, p.48; EX-1). However, he went
back off duty on September 22, 1999, because Employer could not provide suitable work to meet his
redrictions. (TR.33). In December, 1999, Claimant’s leg gave out on him completely and the doctor
removed Clamant from dl work. (TR.34). However, Employer reduced his benefits to partia disability
beginning December 19, 1999, based on a labor market survey in which Tommy Sanders established a
$216.00 per week wage earning capacity. (EX.,19, p.3). Claimant returned to work in February, 2000,
but complained that the dutiesdid not fit hisrestrictions. (TR.35). Hedescribed thework as*thesamething”
but complained that it involved downhand weding with continued work below the knee levd. Clamant
returned to his doctor who increased the work restrictions. (TR.36). At that time, Employer could not
provide employment that met the new redtrictions. (TR.37).

Clamant admitted that he is not totdly disabled and tegtified that he wants to return to work.
(TR.43,78). Hebdievesthat he may be able to performtable or benchweding. (TR.78,85). Clamant filed
an interna placement application with Employer on February 22, 2000. (TR.44; CX.21, p.1). Clament
tedtified that he had been willing to do whatever was available within his restrictions but Employer never
offered hma position based on the interna placement application. (TR.45). Claimant applied for positions
with other employers, induding those Tommy Sanders had identified in December, 1999, on September 4,
5, 6, and 10, 2001, but was unsuccessful in ataining a position that met his redtrictions. (TR.46-56,89;
CX.21, pp.2-3). He had shown al prospective employers his work redtrictions when gpplying. (TR.73).
Five of the fourteen potential employers were identified by Employer. (TR.69). Claimant explained that he
had not pursued the leads from Tommy Sanders until September, 2001, because he had been medicdly and
mentaly unable to pursue the job leads a the time he received them. (TR.71). Claimant aso testified that



he was not applying for postions the week of this trid because he lacked funds and transportation.
(TR.72,98). However, Claimant possessesacell phonewhich he said afriend prepaysminutesfor. (TR.99).
Claimant owns a ‘91 Camero that he used to get to trid. (TR.100).

Clamant testified that he could not perform the Pinkerton Security positionbecause it might require
himto stop an individud, which he thought he could not do. (TR.47). Hedso denied the ability to useakey
board to perform basic computer functions. (TR.47-48). Claimant also dleged that the required frequent
giting, standing and walking fell outside of his work redtrictions. (TR.49). Claimant did not discuss the
specifics of these duty requirements with Pinkerton’ srepresentative. (TR.50). Claimant was unableto find
American Citadd Security and believed they were out of business. (TR.52).

A gasstationtold Clamant that their cashier positions required “ anemployeeto be 100 percent” and
that it “Requirg[d] more than [Clamant was] able to perform.” (TR.54). A security company had no
openings and amotd had only housekeeping openings. (TR.55).

Employer requested Claimant meet with Mdinda Wiley on August 10, 2001, for placement on
August 13. (TR.37,41,78). At trid, Claimant tetified that the regtrictions Wiley had were not the same as
those his doctor had given him. (TR.37). Hedid not go to the job Wiley had arranged for him to see what
dutiesit entailed. (TR.89). However, Clamant testified at trid that Employer tried to put him “back in [hig]
full postionwedding’. Hewent to Dr. Terrell’ s office where the nurse gave Claimant new restrictionswhich
he returned to Wiley. Claimant believed that the nurse conferred with the doctor. (TR.40). Hetold the
nurse that the work regtrictions he had were different fromthose for the positionthat Wiley was offering im
and that the podition was awelding position. (TR.87,88). He did not tell the nurse that he could not do the
job. (TR.87). However, he was unaware that the position Employer was prepared to offer was a bench
welding pogition and did not tdl the nurse that the progpective position involved bench welding. (TR.88).
Whenhe saw the nurse, no physical examinationwas conducted. (TR.85). On crossexamination, Claimant
reved ed that whenhe went to see Wiley in August, he possessed a copy of a depositiongivenby Dr. Terrdl
in whichhe had liberdized Clamant’ sphysica working retrictions. (TR.81). Claimant was aware of these
changes when he saw Wiley. (TR.82). However, he did not mention these changesto Dr. Terrdll’s nurse,
(TR.86-87). He tedtified at trid that he was not aware that Wiley had a copy of the same deposition.
(TR.83). Wiley never cdled Claimant to return to work theresfter. (TR.42).

Testimony of Melinda Wiley

Wiley is Employer’s employee relations representative.  She is responsible for assigting injured
employeestoreturntowork after they have received permanent working restrictions. (TR.103). Employer’s
temporary light duty programreturns employeesto work until they either returnto their previous employment
or go into a return to work program that provides positions that meet permanently disabled workers
restriction requirements. (TR.104). This return to work program attempts to return workers to positions
in their craft so that they can maintain their seniority and other benefits. (TR.105). Workers are required
to dgn a form that ingtructs workers to cdl Wiley if a supervisor makes them work outside of their
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regtrictions. Wiley never received any such call from Claimant. Rather, hewent to Dr. Terrell with any such
problems. Dr. Terrdl, in turn, discussed these complaints with Wiley. (Tr.106).

Wiley provided postions that met Clamant’s limitations whenever possble. (TR.106). Such
positions were as permanent asany other workers and Clamant maintained his seniority. If Claimant could
not be placed, he was placed on medica leave and asked to file atransfer gpplication in order to look for
other internd postionsfor him. (TR.107). Claimant had advised Wiley that he fdt he could do table top
welding. (TR.112).

The postion Employer was going to offer Claimant in August, 2001, wasinthe fabrication shop at
awddingtable. (TR.108,112). Thetablewould have been gpproximatdy 45 inchesoff thefloor. (TR.108).
Overhead cranes were available to move materids so that Claimant would not have to lift anything too
heavy. (TR.109). Wiley used theredtrictionsfromDr. Terrdl’ sdepositiontoidentify thispostion. (TR.110).
Claimant would have received the regular wage for afirst classwelder specidist, whichismorethanhe had
earned at thetime of hisinjuries. (TR.112). However, Wiley never got the opportunity to talk to Claimant
about the job. (TR.112).

According to Wiley, Clamant became hogtile at their August 10, 2001 meseting when she showed
him a copy of Dr. Terrdl’s deposition with the new redtrictions which she had used. (TR.109-110).
Clamant averred that the redrictions were not his and requested that Wiley cdl his atorney. Wiley
explained that she isunable to speak to attorneys inher positionwith Employer and suggested that Claimant
cdl hisattorney. (TR.110). Clamant left angry after this meating and returned | ater the same afternoonwith
new redtrictions fromDr. Terrdl that differed fromthosehehad givenat hisdeposition. (TR.111). Employer
has not been able to provide a position meeting those restrictions since that time. (TR.116).

Dr. Robert Terrdl

Dr. Teardl is a certified family practitioner who limits his practice to office orthopedics. He has
practiced office orthopedics since 1988 except for two yearswhenhe worked as a primary care physician.
(CX.12, pp.4-5,83-84).

Dr. Terrdl begantreating Clamant in September, 1997. (CX.12, pp.5-6). Clamant had continued
working at hisjob after the first back injury becauseit involved alot of sanding whichdid not aggravate his
symptoms. Claimant sought trestment from Dr. Terrdl after beginning work on another job that required
bending which aggravated his back condition. (CX.12, p.6). Initia physica examination showed reduced
forward flexion but no neurological problems. (CX.12, p.7;CX.11, p.3).

An MRI taken on September 22, 1997, showed aleft parasagittal disc herniation at L5-S1 and a
bulging disc a L4-5 causing narrowing of the neuroforamina. (CX.12, pp.7-8; CX.11, p.8). At fallowing
vigts, Clamant complained of left leg pain and had developed a postive sraight leg raising tes, indicating
neurd irritation. (CX.12, p.9; CX.11, p.13).



OnMarch17, 1998, Dr. Terrdl made Clamant’ sworking restrictions for the firgt injury permanent.
(CX.12, p.14, CX.11, p.34). Theserestrictions included no prolonged stting and bending or working at
or below the knee height, no working in confined spaces, no sweeping or mopping and no lifting over 35
pounds. (CX.12, p.15; CX.11, p.34). Dr. Terdl suggested that Claimant continue welding in aposition
that alowed frequent body changes. (CX.11, p.34).

Dr. Terrdl saw Clamant the day after his January 6, 1999 accident. (CX.12, p.19). This accident
affected the same area of his back as the December 17, 1996 accident. (CX.12, p.20). Physical
examindionreveal ed some musde tenderness and some restricted range of motion. Straight legraising test
was poditive indicating nerve root irritation. Dr. Terrdl dso found lost strength of dorsflexion, the first
neurologic sgn he had found inClaimant. (CX.12, p.21). Dr. Terrdl could not determine whether Claimant
had re-injured himsdf or had suffered a new injury because the injury was in the same place asthe origind
injury. (CX.12, p.20). A second MRI performed on May 29, 2000, showed disc herniationsat L5-S1 and
L4-5. (CX.11, p.74; CX.12, p.40-41). In aJdune 28, 2000 letter, Dr. Terrell attributed the hernigtion at
L4-5 to the second accident because it had been just a bulge previoudy. (CX.11, pp.80-81). Dr. Terrdl
believed that Clamant’s second injury combined with and contributed to his first injury, making him
materidly and substantialy more disabled than he would have been as a result of the firg injury alone.
(CX.12, p.63). Dr. Terdl removed Clamant from al duty from January 7, 1999, until March 8, 1999.
At that time, Dr. Terrdl limited Claimant to restricted duty in the welding booth. (CX.11, pp.43-48). He
returned Claimant to his permanent work restrictions from the firgt injury on March 12, 1999.4 (CX.11,
p.50).

Dr. Terdl adjusted Clamant's redtrictions on September 22, 1999, because Employer had
removed Clamant from bench welding work and Clamant was working below the knee and hurting.
(CX.11, pp.51,53). Thenew redrictionslimited Claimant to sedentary work with no bending, no crawling,
no working below the knee, no prolonged sitting, no working in confined spaces and no sweeping or
moppong. (CX.11, p.53).

When Dr. Terrdl saw Claimant on December 30, 1999, Claimant had not been working because
Employer did not have work for him and had closed over the holidays. (CX.12, p.31). Clamant's
symptoms had worsened, however, especidly inhisleg. (CX.11, p.57). Dr. Terrdl removed himfromwork
until an FCE had been performed and returned himto light duty on February 4, 2000. (CX.11, pp.57-64).
Theseredtrictionsincluded a 35 pound lifting limit withlimited bending or stooping, limited crawling, squetting
or kneding, limited ladder dimbing, limited working below the knee, no prolonged stting, and limited
working in confined spacesif squatting or bending wererequired. (CX.11, p.64). Dr. Terrel changed these
restrictions on February 14, 2000, to a 20 pound weight lifting limit and no bending, stooping, crawling,
overhead work, working below the knee, prolonged stting or working in smal confined spaces. (CX.11,
p.67).

At his deposition, Dr. Terrell referred to the January 8, 1998 restrictions. However, the weight lifting restriction
on that date was 25 pounds and not the 35 pound limit given on March 17, 1998.(CX.11, pp.27,34).
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On January 25, 2000, an FCE by Doug Rall showed decreased trunk, lumbar and straight legraise
range of mation; decreased |eft hip flexion; generdized weakness of the trunk musculature and decreased
sensation in the digribution of L5-S1 dermatomes. However, reflexes were symmetric.  Claimant
demonstrated a poor understanding of how to use safe and proper body mechanics, which, according to
Dr. Tardl, isnormd for mogt individuds. (CX.12, p.34). Roall concluded Claimant could perform light duty
work with some lifting, carrying, and pushing up to 20 pounds onan occasiond basis and 10 pounds on a
frequent basis. (CX.12, p.35; CX.14, p.2).

WhenDr. Terrdl saw Claimant on April 11, 2000, he suffered fromepisodic pain. (CX.12, p.38).
Dr. Teardl tedtified that at this point, he had to prescribe narcotic medication regularly to treat pain
symptoms. Claimant never abused this medication. (CX.12, p.39).

Throughout treatment with Dr. Terrdl, Clamant’ s conditionwaxed and waned but remained stable.
(CX.12, p48). By thetime of Dr. Terrdl’s depostion, Claimant’s neurologic abnormalities and radicular
problems had resolved. (CX.12, p.49). Dr. Terrdl predicted that Claimant could either develop persistent
radicular symptoms that could possibly require surgery or continue experiencing waxing and waning pain.
(CX.12, pp.74-75). Under thefirgt scenario, however, surgery might not result inretaining Claimant’ sability
towork. (CX.12, p.75).

When Clamant had reached MMI for the second injury on February 14, 2000, Dr. Terrdl had
limited Claimant’ swork regtrictions to no bending, stooping, crawling or working overhead. However, Dr.
Terrdl tedtified at his deposition that in hindsght, knowing that Clament did not suffer radiculopathy, he
would have redtricted Claimant to limited, rather than no bending, stooping, crawling, squatting, overhead
work and similar activities. (CX.11, p.67; CX.12, pp.52-53). Dr. Tardl asotedtified that inhindsght he
would have limited Claimant to lifting 25-30 pounds rather than just 20 pounds. (CX.12, p.53). Dr. Terrell
had continued the February 14, 2000 redtrictions until the May 1, 2001 deposition. (CX.12, p.65).

At hisdepostion, Dr. Terrd| testified that Claimant could work eght hour days or full time. (CX.12,
p.53). Hetedtified that Claimant cannot work below the knee for more than ten minutes at atime nor it for
prolonged periods of time. (CX.12, p.54). Dr. Terrel envisioned stting for 15 to 25 minutes and walking
or moving around before gtting down again. (CX.12, p.55). Dr. Terrdl| testified that the specifictimeframes
for sitting and needing to walk around depend on the circumstance but that the situation should dowly
improve over time. (CX.12, pp.56-57). He aso prescribed a 1-2 hour limit on prolonged standing in one
place. (CX.12, pp.71-73). Dr. Terrd| expected Claimant to bewilling to work with some minor discomfort
but did not want the pain to get too bad. (CX.12, pp.57-58).

Dr. Terrd| tedtified that if Claimant returns to work withthe liberdized restrictions he recommended
at the deposition his symptoms could worsen.  Dr. Terrell was mainly concerned about possible leg
symptoms. (CX.12, p.67). At the time of the deposition Claimant continued to need pain medication.
(CX.12, p.66). Dr. Terdl tedtified that limitations on stooping and bending would depend on the type of
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jobs Claimant would be assigned. (CX.12, pp.67-68). He could not establish a specific limit on bending
because it depends on the job assigned and the amount of intradiscal pressure but testified that Claimant
does better in positions where less bending is involved, such as working on fire extinguishers at a bench or
at the welding booth. (CX.12, p.69).

In determining whether a pogtion is suitable for Claimant, Dr. Terrdl explained that the issue is
whether the metastable condition of his back is exacerbated and whether symptoms are aggravated.
However, Dr. Terrdl expected Clamant to be willing to work withsome minor discomfort, aslongasit does
not become too severe. (CX.12, pp.57-58). Postionswhere Claimant can remain upright in hisback most
of the time are best for daimant, such as working at a welding booth. (CX.12, p.69). Dr. Terrdl was
concerned that sweeping or mopping would lead to forward bending at the waig, loading the back. He
didn't want Clamant to bend for long periods of time. (CX.12, p.73). However, if along broom were
provided, dlowing Clamant to stand upright, Dr. Terrdl would object less. Dr. Terrdl doubted suchanidea
Stuaionwould exist. (CX.12, p.74). Dr. Terrel agreed that Claimant can perform the every day duties of
a security or gate guard, as long as he does not have to confront anyone. (CX.12, pp.58-59). Making
rounds every thirty minutes would be within Clamant’ srestrictions. Dr. Terrell was concerned that work
in a convenience store as a cashier might involve too much standing but testified that a high stool could be
used to compensate. He aso expressed concern over the amount of weght lifting required in restocking
shelvesbut opined that Claimant could occasiondly lift 25 to 30 pounds. (CX.12, p.59). Dr. Terrdl testified
that a desk clerk position would be acceptable as long as Claimant could st and stand. (CX.12, p.62).

From February 14, 2000, to the time of hisdepositiononMay 1, 2001, Dr. Terrdl placed Clamant
on the same work restrictions. (CX.12, p.64). Theseredtrictionslimited Claimant to no bending, sooping,
crawling, squatting, kneding, working overhead, working below knee level or prolonged stting. These
redrictions aso prohibited Claimant from working in smdl confined spaces. (CX.11, p.67). Dr. Terdl
revised these redtrictions at hisdeposition. The restrictions Claimant returned to Wiley on August 10, 2001,
werefor light duty and limited himto lifting no more than 20 poundswith limited bending, stooping, crawling,
squatting, and kneding. They limited Clamant to working overhead or bel ow knee height for no more than
five minutes and no prolonged sitting or working in small confined spaces. (CX.11, p.98). Dr. Terrdl
returned Claimant to the “usual restrictions’” on August 28, 2001. (CX.11, p.99).°

Dr. James West

Dr. West examined Claimant two times for Employer. He examined Clameant for the firgt injury on
March 16, 1998, and the second injury on July 10, 2000.

5Throughout his notes, Dr. Terrell refers to “the usual/permanent” restrictions and the like. On January 2, 2001,
he referred to “the current work restrictions which are his usual permanent restrictions.” After hisMay 1, 2001
deposition, Dr. Terrell made no note of altering Claimant’s work restrictions. On June 5, 2001, he wrote “We will
continue him on his current work restrictions’ in his notes and wrote, “ continue permanent work restriction” on the
restriction form. (CX.11, pp. 94-95). On July 31, 2001, Dr. Terrell wrote “usual permanent restriction” . (CX.11, p.97).
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At the March 16, 1998 examinaion, Dr. West diagnosed mild degenerative disc diseaseand adisc
herniation at L-5-S1. He assgned a 5% impairment based on AMA Guiddinesand restricted Clamant to
medium to heavy/mediumwork withoccas ond lifting of 40 to 50 pounds and frequent lifting of 20 pounds.
(EX.27, p.1).

Dr. West examined Clamant for his second accident on July 10, 2000. He diagnosed a
degenerative disc lumbar herniaion. He observed aleft herniation at L5-S1 and degenerative changes at
4-5.° Dr. West stated that it was impossible at that time to determine whether Claimant had suffered an
aggravation of his previous injury or a new injury but opined that it was an aggravation. He opined that
Clamant could return to restricted duty according to the abilities outlined in the functional capacities
evaluation. (EX.27, pp.2-3).

Tommy Sanders

Sanders is a vocationd consultant who evauated Claimant’s employability for Employer. (EX.29,
p.1). Sandersinterviewed Claimant on December 16, 1999, and conducted several |abor market surveys.
(EX.29, p.4). On December 29, 1999, Employer reduced Claimant’s benefits from temporary tota
disability benefitsto temporary partial benefitsbased on alabor market survey inwhich Sanders established
Claimant’ s wage earning capacity at $216.00 per week. (EX.19, p. 13).

At the December 16, 1999 meeting, Claimant expressed a strong desire to continue working for
Employer. However, Employer had no work suiting his permanent redtrictions available at that time.
Clamant possessed avalid drivers license and transportation. Claimant walked one to one and ahdf miles
per week and read the newspaper, magazines and the bible aswell aswatching televison. (EX.29, p.4).
Clamant’ sformd educationcons sted of ahigh school diploma, employer sponsored coursesinintroduction
to Computers, Blueprint Reading and Principles of Management and one year of welding training a a
community college. Clamant had used the “hunt and peck” method to performdataentry for his supervisor
position. (CX.29, p.5).

Sanders had reviewed Claimant’s medical record and understood Claimant had aherniated disc at
L4-5. Hedso cited Dr. Terrdll’s September 22, 1999 restrictions which included a 10 pound lifting limit
with no bending, stooping, crawling, prolonged Sitting or working below the knee. Claimant aso was not
supposed to work in confined to tight spaces and should not perform mopping or sweeping. Claimant
agreed to these limitations a their interview, noting that he could performlimited bending but could not bend
below kneelevd. (CX.29, p.5).

8 note that Dr. West's observation of a degenerative change at L4-5 differs from Dr. Terrell’s observation that
L4-5 became afull blown herniation after the second accident.
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On December 21, 1999, Sandersinformed Claimant of three full time positions and one part time
position that were available at that time. Sanders had already contacted these prospective employers,
informing them of Claimant’s age, education, work history and medicd restrictions. (EX.29, p.2). Wages
ranged from $5.15 to $5.90 for 32 to 40 hour per week positions. The part time position paid $6.54 per
hour for a 16 hour week. (EX.29, pp.2-3).

Pinkerton's Security was hiring three full time gate guards and paid $5.90 per hour. One position
involved logging individuds in and out at a guard shack with no walking of rounds. Ancther gate guard
position involved waking rounds when employees were not working. These positions involved negligible
weight lifting with occasond standing/walking and frequent Stting/handling. Individuas could St, stland or
walk as needed. (EX.29, p.2).

Days Innand Motel 6 was hiring desk clerk trainees at $5.15 per hour for 32 to 40 hours per week.
Dutiesincluded gresting customers, offering roomrates, accepting payment, mekingreservations, mantaning
records of vacancies, completing end of shift reports, issuing keys, and assigning rooms. Lifting was
negligible with no repstitive low back activity. (EX.29, pp.2-3).

American Citadel had one part time guard position at $6.54 per hour for over 16 hours per week
with the possibility of advancement to full time. Duties included monitoring a parking lot camera, logging
individuals, completing incident reports and 10-15 minute rounds. Physical requirements aso included
occasiond lifting of up to 3 pounds with the ability to dternately Sit, stand and walk. (EX.29, p.3).

InApril, 2000, Sanders performed aretroactive labor market survey for onor around February 15,
2000. In performing this survey, Sanders considered Dr. Terrdl’s February 14, 2000 redrictions and the
restrictions fromthe January 25, 2000 FCE.” (EX.29, p.10). Using Dr. Terrdl’ sregtrictions, Sanders noted
that Pinkerton’s Security had hired gate guards working 20 to 40 hours per week making $5.75 per hour.
Day Detectiveshad hired a 32 to 40 hour per week security guard at $5.75 per hour. Gulf Coast Security
had hired security guards making $5.50 per hour working 20 to 40 hours per week. Using the FCE
restrictions, Sanders noted that Chevron Convenience Store generdly hires three to five full and part time
cashierseach monthearning$5.25 per hour. Coastd energy had hired fuel booth cashiersat $5.25 per hour
for 32 to 40 hours per week. Pinkerton's Security had hired security guards at $5.50 per hour for 20 to
40 hours per week. (EX.29, p.14).

’Sanders noted the FCE restrictions to include a 25 pound lifting limit for floor to thigh and from shoulder height
to overhead with a 30 pound limit for 12 inches from the floor to thigh and thigh to shoulder. (EX.29, p.10). These
restrictions were correctly drawn from the FCE but are slightly different from those also correctly cited from the FCE
by Dr. Terrell above. Sanders correctly cited Dr. Terrell’s February 14, 2000 restrictions.

-12-



In the April, 2000 survey Sanders also identified contemporary positions. Using Dr. Terrdl’s
regtrictions, Sanders identified three potential employers. Swetman Security had two full time positions for
gate guards paying $5.67 per hour. Dutiesincluded working the gate and checking construction workers
inand out. They involved negligible lifting with occasond standing/waking and frequent sitting/handling.
One could dso dternatdly sit, stand and walk. (EX.29, p.11).

Pinkerton’s Security had two full time security guard positions paying $5.90 per hour. One position
required making a 30 minute round three to four times per shift and negligible lifting. The rest of the time,
one could sit, stand or walk at will. (EX.29, p.11).

HelligMeyers Furniture had a full ime customer servicerepresentetive trainee position paying $6.00
per hour. Duties included contacting past due accounts for collection purposes, accepting credit and term
lease gpplications, maintaining records of payment, answering the phone, asssting customers, verifying and
baancing the cash drawer and other clerica duties such asfiling and submitting late notices. This position
required occasondly lifting up to ten pounds and alowed for dternately sitting, standing and walking.
(EX.29, p.11).

Using the FCE redtrictions, Sanders noted the Pinkerton’ s Security postions would a so fit the FCE
regtrictions. Sanders dso identified a Texaco convenience store with positions for three cashiers at $5.15
per hour or $5.40 per hour for the midnight shift for 20 to 38 hours per week. Duties included operating
the cashregigter, accepting payment for purchases, complete end of shift report, stock cooler, mob, sweep,
empty trash, and picking up parking lot. This postion involved occasional bending, stooping,
sguatting/kneding, and lifting 5 to 10 poundsand alowed for dternate stting, standing and walking. (EX.29,
pp.11-12). Exxon was accepting applicationsfor full and part time cashiers paying $6.00 per hour. Duties
included greeting customers, operating cashregister, completingend of shift report, stocking cooler and front
shelvesand sweeping and mopping once per shift. Thispostion involved occasiondly lifting 5to 18 pounds
and occasiona stting with frequent standing, handling and occasond bending/stooping. Employers
contactedfor positions identified usng the FCE redtrictions werereceptive to cong dering Clamant evenwith
Dr. Terrdl’s requirements of no bending, stooping, crawling, overhead work, working below the knee or
prolonged sitting. (EX.29, p.12).

On August 9, 2001, Sanders performed another labor market survey in which he used the revised
regtrictions from Dr. Terrdl’ s depostion. As Sanders understood them, these restrictions included limited
bending, stooping, squatting, crawling, kneding, lifting 25 to 35 pounds, work activity below knee height
limited to 10 minutes a atime and from 15 to 30 minutes Stting without moving about. (EX.29, p.16).

Chevron convenience store was accepting applications for full and part time cashiers at $5.50 per

hour. Dutiesincluded greeting customers, itemizing purchases, operating the cash register, completing shift
reports, sweeping and mopping once per shift, re-stocking cool ers, sraightening shel ves, emptying trash and
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picking up trashinthe parking lot. Occasiond lifting of 5to 18 poundswasrequired with occasiona pushing
and pdling of three pounds and occasiond dtting, frequent standing/walking and occasiona
bending/stooping. (EX.29, p.17).

Country Inn Suites was accepting applications for one full time week night auditor trainee paying an
entry wage of $6.00 per hour. Duties included verifying and baancing entries and records of financia
transactions reported by various departments during the day, utilizing computer to register guests, assgning
rooms, issuing keys, accepting payment, answering the phone and taking messages and reservations. This
positioninvolved occasond lifting of three pounds withthe ability to dternately sit, sand and walk. Traning
was provided. (EX.29, p.17).

Magnolia Security was hiring four full time and part time security guards at $5.50 to $5.75 per hour.
Dutiesvaried fromsiteto site but employees had to be able to performfoot and vehide patrols. Prospective
employees were aso required to pass abackground check and have a drivers license and telephone or
pager. Duties dso included maintaining alog book and occasional lifting 2 to 3 pounds. Employees could
dternately Sit, stand, and walk and degree of activities depended on the job site. (EX.29, p.17).

During the period from February to April, 2001, Country Inn and Suites had hired one desk
derk/night auditor, Pinkerton’ s Security had hired one security guard and SwetmanSecurity had hired seven
gate guards. (EX.29, p.17).

On August 17, 2001, Sanders performed a labor market survey considering Dr. Terrdl’s August
10, 2001 work redtrictions. Theserestrictionsinduded limited bending, crawling, squatting and knedingwith
no more thanfive minutesof overhead work, a 20 pound weght lifting limit, and a maximum limit of lessthan
five minutesonworking work below kneelevd. Claimant wasaso restricted fromworkinginsmal confined
spacesthat would require bending, squatting and crawling, etc. at al and no prolonged sitting for morethan
20to 30 minutes. (EX.29, p.21).

American Citadd was accepting applications for agate guard paying $7.50 per hour for a40 hour
week. Duties included checking trucksin and out of a plant and data entry to input information about the
truck deliveries. Training was provided and the pogition alowed for dternate Sitting, standing and walking.
The position involved no repetitive low back activity, overhead work, crawling, squeiting or knedling.
(EX.29, p.21).

Pinkerton’ sSecurity had a security guard position paying $5.90 for a 38 hour week. Dutiesincluded
meaking 20 to 25 minuteroundsinagaf cart. Theremainder of thetimedlowed for dternate Stting, sanding
and waking. The postion involved occasiond lifting two pounds and no frequent low back activity,
overhead work, crawling, squatting, or kneding. Availability towork al shiftswasrequired. (EX.29, p.22).
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Cirde K had two full time cashier positions paying $5.50 per hour &t first and increasing to $5.75
per hour ater 30 days of employment. Duties included operating a cash regidter, itemizing purchases,
accepting payment, completing shift reports, placing money in a safe, re-stocking coolers and straightening
shelves. The position also required sweeping and mopping once per shift, filling ice buckets, emptying trash
and picking up the parking lot. A stool dlowed for dternate Stting, tanding and walking and training was
provided. This position required occasond lifting and carrying up to 18 pounds and pushing and pulling up
to 5 pounds as wel as occasona bending and stooping and frequent standing, walking and handling.
Stocking required 10 to 20 minutes and could be completed intermittently throughout an 8 hour shift. The
cleaning duties could dso be performed intermittently throughout a shift.

On September 7, 2001, Sanders reviewed his labor market surveys from August 9 and 17, 2001
usng Dr. Terrdl’sAugust 10, 2001 redrictions. These restrictions included a 20 pound lifting limit, limited
bending, stooping, crawling, squetting and kneding with aless than five minute limit on working overhead
and below the knee. Sanders stated that these restrictions were used inidentifying the August 17 positions.
He noted that as re-stocking coolers and deaning duties could be performedintermittently throughout ashift,
limits on activities such as bending, squetting, and working below the knee could be limited to under five
minute intervals. (EX.29, p.25). Though the August 9 survey used different restrictions, Sanders believed
the postionsidentified could fit the August 10 redtrictions. He noted the &bility to perform certain duties
intermittently. (EX.29, p.26).

On September 13, 2001, Sanders had reviewed Claimant’s worksheet showing his job search.
Sanders noted that Claimant had limited his search chronologically to early September, 2001. Heaso noted
that many of the positions Claimant applied for were outside of his work redtrictions. Of the positions
Claimant applied for that Sanders had identified, Claimant had noted that American Citadel had gone out
of busness. Sanders explained that American Citadel was till in business but had reduced it’ s operation
due to the closing of one of its mgor client’ sfacilities. (EX.29, p.27). Sanders opined that Claimant had
not performed a diligat job search, dting the limited time frame within which the search had been
conducted, the fact that many of the positions applied for exceeded Claimant’ sredtrictions, and the fact that
Claimant had presented prospective employers with a copy of his restrictions and asked them to Sign his
work search form. (EX.29, p.28).

DOL Record

A Form LS-202 was filed with the Department of Labor (D.O.L.) on September 17, 1997.
(CX.23, p.1). On January 12, 1998, Employer sent a copy of Dr. Terrel’s December 19, 1997 office
notestothe D.O.L. . Thisnoterefersto Clamant’s disc herniationand discussesrestricted duty. (CX.23,
p.8; CX.11, p.24). TheD.O.L. record also contains a February 17, 1998 letter from Dr. Terrdl to Wiley
inwhichDr. Terdl requests that Claimant be provided with suitable dternative employment within his craft.
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Theletter indicates continued work restrictions and was received in March, 1998. (CX.23, p.11; CX.11,
p.31). Dr. Terrdl’soffice notesof April 16, 1998, were sent to the D.O.L. on May 26, 1998. These notes
statethat Clamant has* bad days’ and “good days’, indicating that his condition waxesand wanes. (CX.23,
p.13; CX.11, p.36). The present claim was filed on March 6, 2000. (EX.7, p.1).

V. DISCUSSION

Inarriving at adecisioninthis matter, it iswell-settled that the fact-finder is entitled to determine the
credibility of the witnesses, weigh the evidence, draw hisown inferencesfromit, and is not bound to accept
the opinion or theory of any particular medical examiner. Todd Shipyardsv. Donovan, 300 F.2d 741 (5th
Cir. 1962); Atlantic Marine, Inc. and Hartford Accident & IndemnityCo. v. Bruce, 666 F.2d 898, 900 (5th
Cir. 1981); Banksv. Chicago Grain TrimmersAssociation, Inc., 390U.S. 459, 467, reh’ gdenied, 391 U.S.
928(1968). It hasbeen consstently held the Act must be construed liberdly infavor of theclamants. Voris
v. Eikel, 346 U.S. 328, 333 (1953); JB. Vozzalo, Inc. Britton, 377 F.2d 144 (D.C. Cir. 1967).

However, the United States Supreme Court has determined that the “true-doubt” rule, which
resolves factua doubt in favor of the Claimant when evidence is evenly baanced, violates Section 7(c) of
the Adminigraive Procedure Act, 5 U.S.C. Section 556(d), which specifies the proponent of a rule or
position hasthe burden of proof. Director, OWCP v. Greenwich Callieries, 114 S.Ct 2251 (1994), &f'g,
990 F.2d 730 (3rd Cir. 1993).

TIME FOR FILING OF CLAIMS

Employer assertsthat Claimant’ sdam for additiona benefits for the December 17, 1996 accident
isbarred by the Act’s statute of limitations.

Section 13(a) pf the Act providesin pertinent part:

... the right to compensation for disability ... under this Act shal be barred unless a dam
therefor is filed within one year &fter theinjury ... . If payment of compensation has been
made without an award on account of suchinjury or desth, adam may befiled within one
year after the date of the last payment. Such claim shal be filed with the deputy
commissoner in the compensation digtrict in which such injury or death occurred. ... 33
U.S.C. §8913(a).

Section 13(a) provides that in cases in which compensation is paid without an award, the right to
disability benefitsis barred unless adam isfiled within one yeer of the date of the last voluntary payment.
See 33 U.S.C. §913(a); Peterson v. Washington Metro. Area Trangt Auth., 17 BRBS 114 (1984). Itis
wel| established that an atending physician’ sreport, whichindicatesthe possibility of acontinuing disghility,
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filed within one year after the termination of voluntary payments, may meet the filing requirement of Section
13(a). See Peterson, 17 BRBS 114; Paquin v. General DynamicsElec. Boat Div., 4 BRBS 383 (1976).
Moreover, the Board has determined that medica reports indicating the requisite disability, whicharefiled
while voluntary paymentsare being made, may satisfy the Section 13(a) filing requirement. Paguin, 4 BRBS
383. Chong v. Todd Pecific Shipyards Corp., 22 BRBS 242 (1989).

Employer last paid voluntary paymentsfor the 1996 injury on May 18, 1998. (EX. 7). The present
damwasfiled onMarch 6, 2000, more thanone year following the |ast vol untary payment of compensation.
Therefore, | must review the record to determine whether amedicd report by an attending physician was
filedwithinthe year following the last voluntary payment to satisfy Section 13(a) of the Act. Claimant asserts
the recorded statement he gave to the adjuster (CX. 24) and various atending physicianreports filed in the
OWCP record (CX. 23) satisfy the Section 13(a) requirement.

A Form LS-202 was filed on September 17, 1997, opening a file with the D.O.L. . Thisfile
contains, amnong other things, copies of severd office notesand aletter fromDr. Terrell. A December 19,
1997 office note wassent tothe D.O.L. onJanuary 12, 1998, indicating Claimant suffered adisc herniation
and was on limited duty. A February 17, 1998 letter in which Dr. Terrel requested suitable dternative
employment for Clamant within his craft, indicates continued work restrictions and was entered into the
D.O.L. filein March, 1998. An April 16, 1998 note was sent to the D.O.L. on May 16, 1998, showing
that Clamant’ s condition was waxing and waning and was, therefore, continuous.

While the filing requirement has been liberdly congtrued in favor of finding that a daim has been
timely filed, to satisfy the Section 13(a) requirement, it must be reasonably inferred fromthe letter or notice
that aclam for compensation is being made. Peterson, 17 BRBS at 116. Under the circumstances of this
case, | find that it may not be reasonably inferred from the statements and reports that a claim for
compensationisbeingmade. Quite the contrary, during this entire period of time Claimant was being paid
ether full dissbility compensation or was earning full wages in the Employer provided suitable dternative
employment. The medica reports indicate that Claimant may continue in this position where he earned his
regular wage. Further, the DOL vocationa consultant found the position suitable for Claimant. (EX. 28).
Rather than lead one to infer that adamfor compensation was being filed, following recept of the medica
reports the DOL file was dosed. (CX. 23, pp. 15, 65). Even to this day there appears to be no
controversy over the nature and extent of Claimant’s disability from the 1996 injury. The only issue
concerning the 1996 injury concerns the computation of Clamant’ saverage weekly wage. | find the clam
for further benefitsfor the December 17, 1996 injury is barred by the statute of limitations sncethe medical
reports and Clamant’ sstatementswere insuffidient to congtitutethe filing of adam. | find that Claimant has
not met the timely filing requirement under Section 13(a) of the Act and his claim rdated to the December
17,1996 injury is barred.
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NATURE AND EXTENT

The parties have gtipulated to the December 17, 1996 and January 6, 1999 injuries and dispute the
nature and extent of the January 6, 1999 injury only. Having established work-related injuries, the burden
restswith the Claimant to prove the nature and extent of his disability, if any, from those injuries. Trask v.
L ockheed Shipbuilding Congruction Co., 17 BRBS 56, 59 (1985). A Clamant’s disability is permanent
in nature if he has any resdud disability after reaching maximum medica improvement (MMI). Jamesv.
Pate Stevedoring Co., 22 BRBS 271, 2741(1989), Trask, at 60. Any disability before reaching MMI
would thus be temporary innature. The date of MMI isaquestion of fact based upon the medical evidence
of record. Baledrosv. Willamette Western Corp., 20 BRBS 184 (1988); Williams v. Generd Dynamics
Corp., 10BRBS 915 (1979). AnemployeereachesMMI when his condition becomes stabilized. Cherry
v. Newport News Shipbuilding & Dry Dock Co., BRBS 857 (1978); Thompson v. Quinton Enterprises,
Limited, 14 BRBS 395 (1981). The parties have stipulated, and | find, that Claimant reached MMI on
February 14, 2000, for the second injury. Dr. Terrel, Claimant’s treating physician, assigned work
restrictions after he had reached MMI. Dr. West examined Claimant for Employer on July 10, 2000, and
recommended restricted duty. Therefore, both examining doctors agree that Claimant has a residua
disability and | find Claimant’ s incapacity to be permanent in nature.

The questionof extent of disability isan economic aswel as medica concept. Quick v. Martin, 397
F.2d 644 (D.C. Cir. 1968); EasternS.S. Linesv. Monahan, 110 F.2d 840 (1st Cir. 1940). Disability under
the LHWCA means an incapacity, as aresult of injury, to earnwageswhichthe employee was receiving at
the time of the injury at the same or any other employment. 33 U.S.C. §902(10). In order for Claimant to
receive a dissbility award, he must have an economic loss coupled with a physical or psychologica
imparment. Sproull v. Stevedoring Servs. of America, 25 BRBS 100, 110 (1991). Economic disability
includes both current economic harm and the potentia economic harm resulting from the potentia result of
apresent injury on market opportunitiesin the future. Metropolitan Stevedore Co. v. Rambo (Rambo 11),
117 S.Ct. 1953, 1955 (1997). A Clamant will be found to have either no loss of wage-earning capacity,
no present loss but a reasonable expectation of future loss (de minimis), atota loss, or a partid loss.

A Clamant who shows he isungble to returnto his former employment has established aprimafacie
case for totd disability. The burden then shiftsto the employer to show the existence of suitable dternative
employment. P& M Crane v. Hayes, 930 F.2d 424, 430 (5th Cir. 1991); New Orleans (Gulfwide)
Stevedoresv. Turner, 661 F.2d 1031, 1038 (5th Cir. 1981). Furthermore, aClaimant who establishesan
inability to return to his usud employment is entitled to an award of total compensation until the date on
which Employer demondtrates the avalability of suiteble dternative employment. Rinddi v. General
DynamicsCarps., 25 BRBS 128 (1991). The physicians who have examined Claimant have placed limits
on the type of duties he can perform. With these redtrictions Claimant cannot return to his former
employment. | find that Claimant cannot return to his previous employment as a day laborer and has
established a prima facie case for totd disability.
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SUITABLE ALTERNATIVE EMPLOYMENT

The damant does not have the burden of showing there is no suitable aternative employment
available. Rather it isthe duty of the employer to prove that suitable aternative employment exists. Shell
v. Teledyne Movable Offshore, 14 BRBS 585 (1981); Smith v. Termind Stevedores, 111 BRBS 635
(1979). The employer must prove the availability of actud identifiable, not theoretical, employment
opportunitieswithinthe local community. New Orleans (Gulfwide) Stevedores v. Turner, 661 F.2d 1031,
1042-43, 14 BRBS 156, 164-65 (5th Cir. 1981), rev'g, 5 BRBS 418 (1977); Bumble Bee Seafoods v.
Director, OWCP, 629 F.2d 1327, 1330, 12 BRBS 660, 662 (9th Cir. 1980). The specific job
opportunities must be of such a nature that the injured employee could reasonably perform them given his
age, education, work experience, and physicd restrictions. Edwardsv. Director, OWCP, 999 F.2d 1374
(9th Cir 1993), cert. denied, 114 S.Ct. 1539 (1994); Turner, 661 F.2d at 1041-1042. Theemployer need
not place the damant in suitable dternative employment. Trans-State Dredging v. Benefits Review Bd.
(Tarner), 731 F.2d 199, 201, 16 BRBS 74, 75 (CRT)(4th Cir. 1984), rev’ g, 13 BRBS 53 (1980); Turner,
661 F.2d at 1043, 14 BRBS at 165. However, theemployer may meet its burden by providing the suitable
dternative employment. Hayes, 930 F.2d at 430.

Employersmayrely onthe testimony of vocational expertsto establishthe existence of suitable jobs.
Turneyv. BethlehemSteel Corp., 17 BRBS 232, 236 (1985); Southern v. Farmers Export Co., 17 BRBS
64, 66-67 (1985); Berkstresser v. Washington Metro. Area Trandt Auth., 16 BRBS 231, 233 (1984);
Bethard v. Sun Shipbuilding & DryDock Co., 12 BRBS 691 (1980); RilkingtonV. Sun Shipbuilding & Dry
Dock Co., 9 BRBS 473; 477-80 (1978). See dso Armand v. American Maine Corp., 21 BRBS 305
(1988) (job mud be redidicdly available). The counsdors must identify specific available jobs, market
surveys are not enough. Campbdl v. Lykes Bros. Steamship Co., 15 BRBS 380, 384 (1983); Kimmd v.
Sun Shipbuilding & Dry Dock Co., 14 BRBS 412 (1981). See dso Williamsv. Hater Marine Sarv., 19
BRBS 248 (1987) (must be specific, not theoretica, jobs). The trier of fact should dso determine the
employee’ sphysica and psychological restrictions based onthe medica opinions of record and apply them
tothe gpecific avalablejobsidentified by the vocational expert. Villasenor v. Marine Maintenancel ndustries,
Inc., 17 BRBS 99, motionfor recon. denied, 17 BRBS 160 (1985). To cdculateaclamant’ swageearning
capacity, the trier of fact may average the wages of suitable dternative positions identified. Avondde
Industries v. Director, OWCP, 137 F.3rd 326 (5™ Cir. 1998).

I the employer has established auitable dternaive employment, the employee can neverthel ess
prevail in his quest to establish totd disability if he demongrates that he tried diligently and was unable to
secure employment. Hooe v. Todd Shipyards Corp., 21 BRBS 258 (1988). The claimant must establish
a reasonable diligence in attempting to secure some type of suitable employment within the compass of
opportunities shown by the employer to be reasonably attainable and available, and must establish a
willingnessto work. Turner, 661 F.2d at 1043.

-19-



The Board and those circuits which have spoken on this issue are now in agreement that total
disability becomes partid on the earliest date that the employer establishes suitable dternate employment.
Palombov. Dir., OWCP, 937 F.2D 70, 25 BRBS 1 (CRT) (2cd Cir. 1991); Dir., OWCPV. Berkstresser,
921 F.2d 306, 24 BRBS 69 (CRT) (D.C. Cir. 1990), rev’'g16 BRBS 231 (1984), 22 BRBS 280 (1989);
Stevensv. Dir., OWCP, 909 F.2d 1256, 23 BRBS 89 (CRT) (9" Cir. 1990), rev’ g Stevens v. L ockheed
Shipbuilding Co., 20 BRBS 155 (1989), cert. denied, 498 U.S. 1073 (1991); Rinddi v. Genera Dynamics
Corp., 25 BRBS 128 (1991); Harrison v. Todd Pac. Shipyards Corp., 21 BRBS 339 (1988); Darden v.
Newport News Shipbuilding & Dry Dock Co., 18 BRBS 224 (1986). From the date of maximum medica
improvement to the date of suitable aternate employment is shown, the claimant’ sdisghility istotal. Stevens,
909 F.2d 1256.

Nevertheless, an employer is not prevented from attempting to establish the existence of suitable
dternative employment asof the date aninjured employee reaches maximummedica improvement or from
retroactively establishing that suitable dterngtive employment existed on the date of maximum medica
improvement. Newport News Shipbuilding & Dry Dock Co. v. Tann, 841 F.2d 540, 21 BRBS 10 (CRT)
(4™ Cir. 1988); Rinddi, 25 BRBS 128; Jonesv. Genco, Inc., 21 BRBS 12 (1988).

In the indant case, Employer presented evidence of both an internd offer for employment and
vocationa evidence of externa positions. Employer asserts that Claimant’ s benefits should be reduced to
partia as of December 30, 1999, based on Sanders December 21, 1999 |abor market survey. To address
Clamant’s argument that Dr. Terrdl removed him from work from December 29, 1999, to February 4,
2000, Employer argues that Sanders April 17, 2000 |abor market survey retroactively established suitable
dternative employment availability to February 4, 2000. Employer dsoarguesthat al compensation benefits
should have been cut off as of August 12, 2001, because of Clamant’ sfailureto accept amodified internd
pogtion & itsfadility.

Since Dr. Terrel removed him from doing any work from December 30, 1999, to February 4,
2000, | find that he could not work during that time. Claimant a so arguesthat Employer’ s retroactive | abor
market survey for February 15, 2000, that was issued on April 17, 2000, wasinsufficiently specific to show
auitable dternative employment as of February 15, 2000. | agree. Employer showed the positions that
certain employers had filled during that time and the wages paid but failed to show the position duties and
that those duties fit Claimant’ s redtrictions.

Restrictions

The record contains severa sets of redtrictionsissued by Dr. Terrell and a set of restrictions from
anFCE. AsDr. Terrel hasbeen Claimant’ streeting physi cian since September, 1997, and | find Dr. Terrell
to be a convincing witness from reading his depogtion, | am giving his regtrictions more weight. In making
this decision, | note that Doug Roll saw Claimant only one time in order to perform the FCE. At his
deposition, Dr. Terrell tedtified that the key issue in determining whether apositionfits Clamant’ sredtrictions
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iswhether his back symptoms are aggravated beyond a reasonable amount. He favored positions where
Clamant’s back can remain upright and objected to mopping or sweeping because of forward bending at
the waist when performing those tasks. However, the record is not clear as to which set of Dr. Terrdl’s
restrictions should be used.

The record establishes that Dr. Terrdll kept Claimant on the same permanent restrictions from
February 14, 2000, until May 1, 2001, when he atered these redtrictions at hisdeposition. However, Dr.
Terrdl never noted the adjusted redtrictions from this deposition in his notes. He atered Claimant’ s work
regtrictions on August 10, 2001, and returned claimant to “usua work restriction” on August 28, 2001. |
note that, aside from the weaght lifting limit, the differences between the May 1, 2001 and the August 10,
2001 redtrictions are dmogt immaterid. On August 10, 2001, the lifting limit was reduced to 20 pounds
from 25-30 pounds. Dr. Terrdl gave a5 minute quantification to the limit on bending, stooping, squatting,
crawling, and knedling. He dso reduced the limit on working below knee height from 10 to 5 minutesat a
time and rai sed the limit on Sitting without moving from 15-30 minutesto 20-30 minutes. AsDr. Terrell last
referredto*“the usud regtrictions’, | find that he intended to apply the latest previous restrictions, whichwere
those of August 10, 2001. In determining whether suiteble dternative employment exigts, | will goply the
Augug 10, 2001 limitations while taking into account Dr. Terrell’s concerns and rationale expressed at his
deposition. In making this gpplication, | note that the August 10, 2001 limitations are less restrictive than
those of February 14, 2000.

Labor market surveys

I nattempting to show availahility of suitable dternative employment, Employer presented four labor
market surveys by Sanders. Considering Dr. Terrell’ s concernsand his August 10, 2001 redtrictions, | find
the following positions that Sanders identified fit Clamant’ swork restrictions: the Siwetman Security gate
guard positions at $5.67 per hour, Pinkerton’s Security security guard postions at $5.90 per hour, and
Hellig Meyers Furniture’ scostumer service representative trainee positionat $6.00 per hour from the April
17, 2000 labor market survey; the Country Inn Suites night auditor trainee and the Magnolia Security guard
positions, paying $6.00 and $5.50-5.75 per hour, respectively, from the August 9, 2001 labor market
survey; and the Pinkerton’ s Security guard position, paying $5.90 per hour, fromthe August 17, 2001 Iabor
market survey. | regject the cashier positions, which required mopping, sweeping, and cleaning up the
parking lot because of Dr. Terrdl’s concernabout forward bending and loading the back. | aso reject the
American Citadd gate guard position because, according to Sanders, American Citadel had reduced its
operation due to the closing of a mgor dlient’sfacilities. Employer faled to show the availability of this

position.

| did not consider positions identified in the December 21, 1999 survey because Dr. Terrdl had
removed Clamant from work at that time. However, | have found that the positions identified as of April
17, 2000, did provide suitable dternative employment. Therefore, | find that suitabledternative employment
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existed as of April 17, 2000. Averaging the compensation rates for the suitable positions identified, | find
that Claimant has an earning capacity of $5.85 per hour or $234.00 per week.

Even though Employer has successfully demonsirated available suitable aternative employment,
Clamant may dill establish total disability if he shows that he tried diligently and was unable to secure
employment. See Hooe, 21 BRBS 258. In this case, Clamant has failed to demonstrate he performed a
diligent job search. As Sanders pointed out, Claimant limited his job search to severd days in early
September, 2001, just days prior to the hearing in this matter. Claimant gpplied for severa positions
Sanders had identified long after they had been identified. All of the positions Claimant applied for that had
not been identified by Sanders were outside of hiswork redtrictions. Furthermore, Claimant claimed at trid
that he had beenunable to afford the resources necessary to conduct ajob search. However, afriend had
provided him with acell phone and he admitted to driving his own car to trid. Claimant had the resources
to conduct adiligent job search. Considering the totality of these facts, | find that Claimant did not perform
adiligent job search.

Internal position

Employer assertsthat al benefits should have ceased completely as of August 12, 2001, because
it offered Clamant aninterna positionas suitable dternative employment to begin onthat date and hefailed
to accept it. Employer argues that Claimant did not accept its offer because he disputed the restrictions
Wiley had used in identifying the offered positionand returned to his doctor adleging that Employer wanted
to return him to full duty asawelder. Clamant aleges that the job offer was not redidtic because it failed
to establishthe precise nature and dutiesinvolved and because Wiley did not explain the duties at the August
10, 2001 mesting. Claimant’ sattorney disputes Employer’ sassertion that Claimant midead his own doctor
indleging that Employer wanted to return him to full duty by stating thet, a that time, Claimant had only the
verson of redrictions from Dr. Terrdll’ s depogtion.

| find that whether Claimant falsdy told Dr. Terrel that Employer intended to return him to full duty
is irrdevant to the outcome. Employer asserted that it intended to place Claimant in a bench welding
postion. The adjusment to Claimant’ sredirictions on August 10, 2001, was negligibly different from those
given at Dr. Terrdl’s depogtion. Therefore, | find that the welding positionidentified using the restrictions
fromDr. Terrd|’ sdeposition would have accommodated the August 10, 2001 restrictions and that it would
have congtituted suitable dternative employment. However, when Claimant returned the same day with the
new regrictions, Wiley told Claimant thet she did not have a position avalable for im. When Claimant
appeared on Monday, Wiley did not speak to him. At trid, Wiley tedtified that Employer did not have a
positionavailable for Claimant thet fit hisredtrictions. Therefore, | find that Employer withdrew the offer of
a modified wdlding position and that the position offered for August 12, 2001, cannot be used to show
suitable dternative employment.
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AVERAGE WEEKLY WAGE

Theparties disagree onthe issue of average weekly wage for the periods before both the December
17, 1996, and the January 6, 1999 injuries. Since the Statute of Limitations ran before a claim was made
for the December 17, 1996 injury, | must determine Claimant's average weekly wage for the 52 week
period preceding the January 6, 1999 injury only. Employer asserts that | should use Section 10(c) of the
Act in my caculation because Clamant worked aregular 40 hour week during only 22 of the 52 weeks
preceding his second injury. | disagree.

Section 10 of the Act setsforththreedternative methodsfor determining adlamant’ saverage annud
earnings, which are then divided by 52, pursuant to Section 10(d), to arive at an average weekly wage.
The computation methods are directed towards establishing a claimant’ searning power at the time of injury.
Johnson v. Newport News Shipbuilding & Dry Dock Co., 25 BRBS 340 (1992); Lobusv. I.T.O. Corp.,
24 BRBS 137 (1990); Orkney v. Generd Dynamics Corp., 8 BRBS 543 (1978); Barber v. Tri-State
Teminds, 3 BRBS 244 (1976), aff’ d sub nom Tri-State Termindsv. Jesse, 596 F.2d 752, 10 BRBS 700
(7" Cir. 1979).

Sections 10(a) and 10(b) are the Satutory provisions relevant to adeterminationof an employee's
average annua wageswhere aninjured employee swork is permanent and continuous. Duncan-Harrelson
Co. v. Director, OWCP, 686 F.2d 1336, 1342 (9" Cir. 1982), vacated inpart on other grounds, 462 U.S.
1101 (1983). The computation of average annua earnings must be made pursuant to subsection (c) if
subsections (a) or (b) cannot be reasonably and fairly applied. 33 U.S.C. 8 910. Section 10(a) applies
where an employee “worked in the employment... whether for the same or another employer, during
subgtantialy the whole of the year immediately preceding” the injury. 33 U.S.C. § 910(a); Empire United
Stevedores v. Gatlin, 936 F.2d 819, 25 BRBS 26 (CRT) (5™ Cir. 1991); Duncan v. Washington Metro.
AreaTrangt Auth., 24 BRBS 133, 135-136 (1990); Mulcarev. E.C. Erng, Inc., 18 BRBS 158 (1986).
Section 10(b) appliesto aninjured employeewho worked in permanent or continuous employment, but did
not work for “ subgtantialy the whole of the year” prior to injury. Empire United Stevedoresv. Gatlin, 1d.;
Duncan-Harrelson Co. v. Director, OWCP, Id.; Duncan v. Washington Metro. Area Trangt Auth., Id.;
Lozupone v. Lozupone & Sons, 12 BRBS 148, 153 (1979).

When there isinsaufficient evidence in the record to make adeterminationof average weekly wage
under elther subsections (a) or (b), subsection (c) is used. Todd Shipyards Corp. v. Director, OWCP, 545
F.2d 1176, 5 BRBS 23, 25 (9" Cir. 1976), &f'g and remanding in part 1 BRBS 159 (1974); Sproull v.
Stevedoring Servs. of America, 25 BRBS 100, 104 (1991); Lobusv. I.T.O. Corp., 24 BRBS 137 (1991);
Taylorv. Smith& Kely Co., 14 BRBS 489 (1981). Subsection (c) is also used whenever subsections (a)
and (b) cannot reasonably and fairly be gpplied and therefore do not yield and average weekly wage that
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reflects the claimant’ s earning capacity at the time of the injury. Empire United Stevedores v. Gatlin, 936
F.2d 819, 25 BRBS 26 (CRT) (5™ Cir. 1991); Walker v. Washington Metro Area Transit Auth., 793 F.2d
319 (D.C. Cir. 1986), cert, denied, 479 U.S. 1094 (1987); Browder v. Dillingham Ship Repair, 24 BRBS
216, 218 (1991).

Thetrid recordindicatesthat Claimant worked for Employer full time throughout the period previous
to his second injury. Heworked 1,680.2 regular hours, 160 vacation hours, 199 hours earning time and
ahdf and 102.5 double time hoursor atotal of 1,981.7 hours plus vacation pay. In that period, he earned
$32,346.20 and worked on 246 days. He had worked for Employer for 16 years. Therefore, | find that
Clamant worked for Employer inthe same employment during substantialy the whole of the year preceding
the January 6, 1999 injury and that Claimant’s average weekly wage should be caculated pursuant to
Section10(a) of the Act. | find that Claimant’ s average weekly wage for the 52 week period preceding his
second injury was $657.44 per week 2

SECTION 8(f)

Employer requests relief from the Specia Fund pursuant to Section 8(f) of the Act. Under the
“aggravation rule’, an employer is usudly ligble for the daimant’s entire resulting disgbility when an
employment-related injury contributes to, combines with, or aggravates apre-existing disease or condition.
Strachan Shipping Co. v. Nash, 782 F.2d 513, 517 (5" Cir. 1986)(en banc); Director, OWCPv. Generd
Dynamics Corp., 900 F.2d 506, 508 (2" Cir. 1990). However, if an employer can prove entitlement to
Section 8(f) rdief, the Specid Fund may assume responsibility for part of the employer’s obligation. To
obtain Section 8(f) relief whenanemployeeistotaly disabled, an employer must show that: 1) the employee
had a pre-existing permanent partia disability; 2) this disability was manifest to the employer prior to the
subsequent injury; and 3) the subsequent injury one would not have caused the clamant’ stotal permanent
disability. Director, OWCP v. General DynamicsCorp., 982 F2d 790, 793 (2™ Cir. 1992); see Brown and
Root, Inc. v. Sain, 162 F.3d 813 (4™ Cir. 1998) (previoudy exiging permanent partia disability must
contribute to employee's death).  When an employee is permanently partidly disabled and not totaly
disabled, the employer must dso show that the current permanent partia disability “is materidly and
subgtantidly greater than that which would have resulted from the subsequent injury alone.” 33 U.S.C.
8908(f)(1), cited in Two R Drilling Co. v. Director, OWCP, 894 F.2d 748, 750 (5" Cir. 1990). | have
found that Claimant is permanently partialy disabled.

The purpose of Section §(f) is to prevent employer discrimination in the hiring of handicapped
workers, and to encourage the retention of handicapped workers. Lawsonv. Suwanee Fruit and Steamship
Co., 336 U.S. 198 (1949); Generd Dynamics Corp, 982 F.2d at 793. It isadso well stled that the
provisions of Section8(f) areto be construed liberdly in favor of the employer. Equitable Equipment Co.,
Inc. v. Hardy, 558 F.2d 1192 (5™ Cir. 1977); Johnsonv. Bender Ship Repair, Inc., 8 BRBS 635 (1978).

8rotal wages of $32,346.20 + 246 days worked x 260 days + 52 weeks = $657.44.
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A pre-existing permanent partid dissbilitycanbe (1) ascheduled lossunder Section 8(c) of the Act;
(2) an economic disability arising out of aphysicd infirmity; or (3) aserious physica disability whichwould
motivate a cautious employer to dismissan employee because of agresatly increased risk of an employment-
related accident and compensationligbility. C & P Telephone Co. v. Director, OWCP, 564 F.2d 503 (D.C.
Cir. 1977); Genera DynamicsCorp., 982 F.2d at 795; Cononetzv. Pacific Fisherman, Inc., 11 BRBS 175
(1979); Johnson v. Brady-Hamilton Stevedoring Co., 11 BRBS 427 (1979). Although the merefact of a
past injury does not establish a disability, the existence of a serious and lagting disability does. Foundation
Congtructorsv. Director, OWCP, 950 F.2d 621 (9" Cir. 1991).

The second requirement for 8(f) relief isthat the pre-existing work-related injury is manifest to the
employer. Sealand Terminals, Inc. v. Gasparic, 7 F.3d 321, 323 (2" Cir. 1993). This requirement is not
a statutory part of Section 8(f) but has been added by the courts. American Mut. Ins. Co. v. Jones, 426
F.2d 1263 (D.C. Cir. 1970). A pre-exiging impairment is manife if the employer knew or could have
discovered the impairment prior to the second injury. Director, OWCP v. General Dynamics Corp., 980
F.2d 74, 80-83 (1* Cir. 1992); Lowry v. Williamette Iron and Steel Co., 11 BRBS 372 (1979). The
exisence or avalability of records showing the imparment is suffident notice to meet the manifest
requirement. Director v. Universal Terminal and Stevedoring Corp., 575 F.2d 452 (3¢ Cir. 1978); Eymard
& Sons Shipyard v. Smith, 862 F.2d 1220, 1224 (5™ Cir. 1989); Todd v. Todd Shipyards Corp., 16
BRBS 163 (1984). Further, virtudly any objective evidence of pre-existing permanent partid disability,
evenevidence whichdoes not indicate the permanence or severity of the disability, will satisfy the manifest
requirement, sinceit could dert the employer to the existence of a permanent partid disability. Lowry, 11
BRBS 372; Director, OWCP v. Berkstresser, 921 F.2d 306, 309 (D.C. Cir. 1990).

Lagtly, anemployer may obtain 8(f) rdief where the subsequent injury aonewould not have caused
the employee stotal permanent disability. General DynamicsCorp., 982 F.2d at 793. Put differently, relief
may be obtained where the combination of the worker’ s pre-exigting disability or medical conditionand his
last employment-related injury result inagreater permanent disability than the worker would have incurred
from the last injury aone. Lockheed Shipbuilding v. Director, OWCP, 951 F.2d 1143, 1144 (9™ Cir.
1991); Director, OWCP v. Newport News and Shipbuilding and Dry Dock Co., 676 F.2d 110 (4" Cir.
1982); Compars v. Matson Termindls, Inc., 16 BRBS 429 (1984). The key dement iswhether the work-
related injury, when coupled withthe prior disgbility, materialy and substantialy aggravated and contributed
to the employee' s permanent disability.

In the present case, the Solicitor’s Office has taken the postion that if Clamant has reached
maximum medica improvement, then the remaining criteria for entitlement to Specia Fund relief have been
met. The parties stipulated that Claimant reached MM for the January 6, 1999 injury on February 14,
2000. Therefore, | find that Employer is entitled to Specid Fund relief. The Specid Fund will assume
benefit payments due after the initid 104 weeks have been paid by Employer.
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ORDER
It ishereby ORDERED, JUDGED AND DECREED that:
1) The claim for further benefits for the December 17, 1996 accident is hereby denied.

2) Employer shdl pay to Clamant temporary totd disability from January 7, 1999, to March 7,
1999, and from September 22, 1999 to February 14, 2000, based on an average weekly wage
of $657.44.

3) Employer shdl pay to Clamant permanent tota disability fromFebruary 15, 2000, to April 17,
2000, based on an average weekly wage of $657.44.

4) Employer shdl pay Clamant permanent partial disability based on an average weekly wage of
$657.44 and awage earning capacity of $234.00 per week, commencing on April 18, 2000, and
continuing for atotal of 104 weeks from February 14, 2000.

5) Employer’srequest for Section 8(f) relief is hereby granted. Following cessation of payments
by Employer continuing benefits shal be paid by the Specid Fund pursuant to Section 8(f) of the
Act.

6) Interest shdl be paid onany sums determined due and owing at the rate provided by 28 U.S.C.
§1961.

7) Counse for Claimant, within 30 days of receipt of this Order, shal submit a fully-documented
fee gpplication, a copy of which shal be sent to al opposing counsd who shdl have 20 daysto
respond with objections thereto.

8) Employer shdl continue to provide Claimant with medical trestment as hisinjury may require,
pursuant to Section 7 of the Act.

9) All computation of benefits and other caculations which may be provided for in this Decison
and Order are subject to verification and adjustment by the Digtrict Director.

So ORDERED.
A
LARRY W. PRICE
Adminigrative Law Judge
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